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CHAIRMAN SCHMITZ: What I heard the other Mr. Smith
mention was his recommendation which was to do away with the
publishing of the notice. I was wondering how long it would
take for the ﬁewspapers to respond. I did not think the re-
sponse would come quite this quick.

MR, SMITH: News travels fast. We are interested too
in pursuing the element of published notice in the 1911 Act
and I wish we had known. We had no word from the Newspaper
Publishers Association. I don't think any of them were
aware the meeting was upcoming.

SENATOR COOMBS: Would it be in order for the news-
papers to file their statement to be included with the report
of the committee?

CHAIRMAN SCHMITZ: Senator Coombs suggests you file
your suggestions regarding the subject matter here. If there
is no objection by the committee it can be filed with the com-
mittee report.

I think most of the committee members understand your
position in this. Whenever the subject matter comes up in com-
mittee the newspapers are very much in evidence. But for the
purpose of the report, if there is no objection by the com-
mittee, we will invite you to submit your comments for inclu-
sion in the report.

MR. SMITH: Thank you.

CHAIRMAN SCHMITZ: 1Is there anybody else in the
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audience here to speak on any angle whatsoever?

The question that came up with the first witness,
during Mr. Hartley's testimony, regarding the fact that if
the estimate goes over 107 and the required hearing is held
can the citizens abort the project at that time; is there
anyone here that can give us an opinion on that?

MR, FRANK MACKENZIE BROWN (Los Angeles Attorney): I
am an attorney practicing in Los Angeles and my practice is
solely limited to the special assessment field either work-
ing for public agencies, counties and cities, assisting them
in conducting special assessment proceedings, or securities
firmsand bond houses in the issuance of bonds.

I jotted a few notes down regarding the question
and points originally raised in Mr. Hartley's statement and
I am going to try at this time to clarify those along with
the point you just raised, including bids.

There was a question raised about certain properties
being within the district that maybe do ndt benefit and the
question that the assessment was not spread according to the
benefits.

If we look at the history of these acts dating prior
to 1911, originally strict legislation was attempted to curb
maybe what you think is a problem today. Originally, under
acts prior to 1911, it was set forth that the assessment would

be spread only according to front footage. That was the sole
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guideline or measure.

Whenever a strict guideline was applied like this
to assessment proceedings, it was found the inequities that
would result greatly exceeded that which resulted from more
liberal assessment systems. So, it was liberalized to be
spread according to benefits,

The legislative body must rely on the assessment
engineer and it is up to the council or boafd to make the
final determination as to whether the assessment was accord-
ing to benefits.

CHAIRMAN SCHMITZ: May I interrupt?

MR, BROWN: Certainly.

CHAIRMAN SCHMITZ: Tom C. Carrell just came in, he
is also a member of the committee.

All right, Mr. Brown.

MR. BROWN: I think as far as legislation in that
matter it is only going back to what was unsatisfactory. And
the question of whether or not the properties in the district
are benefitted, the question of development, these are legis-
lative questions and must be left to the legislative bodies
to decide.

If the bid is in excess of the estimate, as Mr. Smith
says, the law presently only touches on this matter. 1In all
the cities where I am representing them as special counsel,

many times what we will do is call for bids in advance prior
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to the first hearing. So, the property owners are there
protesting the improvements or the proposed cost. At that
time we can present the actual bids received.

This is how in many cases I have felt the problem
can be solved in any agency. Whether or not legislation at
this level would help this problem, I don't know, by reason
of the fact you have a contractor who has submitted a bid.

Generally, your specifications will provide the
awarding body must act on its bids, or the bids within a
certain specified time.

Does this mean; say we have a bid in excess of the
estimate by 11% and draft legislation that sets forth a limit-
ation of 10%, and let us assume we have a good bid although
in excess of the estimate by 11%, what should we do?

If the bid was correct originally we could go, but
we must throw the bid out and call for bids say four months
later and we get a higher bid. It is a circle that keeps on
turning.

The law provides the notice can be mailed out and I
recommend the agencies do mail out notices. We found whenever
they are mailed or a subsequent hearing is held the same people
who protested originally come in subsequently at a later hear-
ing.

If a subsequent hearing is held like we have done

several times, it begins to impair on the contractor's rights:
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because now he is probably going to be delayed three to four
months maybe before he can start his work.

So, the problem, I think, requires more thought
than just laying down certain legislative limits when the
bids can be awarded or cannot when it is in excess of the
estimate.

Mr. Sprinkle raised one good point where legislation
would be worthy of consideration and that is on preliminary
incidentals the contractor must put up at the time he signs
his contract. I could recommend and I don't think it would
have any effect on public agencies, that in their call for
bids or even in specifications that they set forth the
figure they would require for the preliminary incidentals.

If it is done then the contractors would all know
exactly how much they have to put up and certainly they can
figure financing on that amount of money. The way the law
i1s worded they must advance preliminary incidentals. How-
ever, I don't think legislation along this line would in any
way affect the citizens' rights, it would only help the con-
tractors and I think this could be recommended.

The other problem that Mr. Sprinkle brought up is
the one about the final hearing on the confirmation and the
time delay. This 18 something I have been discussing with
other attorneys now for five years, seeing if we can come up

with some sort of formula or method to set something in the
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code to avoid this delay.

We have not found anything that would be a satis-
factory working tool for the public agencies but we are
aware of this problem and we try to gear our public agencies
to try to expedite the confirmation of assessments as rapid-
ly as they can,

I think the agencies represented here, Los Angeles
City and County do a fine job of turning up assessment rolls
following completion of the work. So, most of these are ad-
ministrative problems in my opinion.

I did have an opportunity to review the proceedings
in question, Lenwood and Trona, as well as the Alta Loma job,
and I must say from our standpoint, representing the bond
owners, we are also looking after property owners., And in
the Lenwood file it was my decision to protect the recording,
validity of certain aspects of the proceedings, that we file
this validation act to protect the property owners and if the
property owner then felt wrong dealings were being done they
would come into a lawsuit andrmone of them chose to come into
a lawsuit. They all had the opportunity and everybody in the
Lenwood area was aware that a validation proceeding had been
filed.

I will conclude with that.

SENATOR COOMBS: I don't think he quite answered my

question. Suppose you have got this excess and the people
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want to abort, how do they do it?

MR. BROWN: Let us assume we do have the excess,
preliminarily under law there is some procedure. Ilet's see
what they can do at anytime during the proceeding, maybe we
should start there. Let us take the first hearing on the
resolution of intention. The law sets forth the proceedings
will be abandoned and also four-fifths vote by the council
would overrule the protest.

The question is do we want to set something forth
in legislation that is more strict than that regarding bids
where we already have a hearing on the project itself., In
other words, the project is the major item in the proceeding.

I would think if the council has the power to pro-
ceed on the proceedings should we have something else in the
law that would stop it by reason of the fact the bid comes
in in excess of the estimate.

SENATOR COOMBS: It is a question of do the people
want to pay that much for the improvement.

MR. BROWN: The first question is whether or not
they want the improvement, that is where we have to start.

SENATOR COOMBS: We have to start at the price. Do
you want it at a buck or $10,000.00°

MR, BROWN: I have to agree with that and certainly
legislation could be enacted but we are narrowing to a small

point and I think we should look at the whole picture.
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CHAIRMAN SCHMITZ: Senator Coombs has hit on the
problem, the objection here. A person might want it and
vote for it at a certain price but not want it at 10% above
it. If it does, does he get to re-evaluate? If they cannot
abort at that time or have another expression then why have
the hearing if the hearing is nothing more than to, as I said,
blow the whistle that there is a boat coming.

MR. BROWN: Let us go back and consider what any
hearing actually is, it is for the property owners to come
in and express their opinibn. Isn't that correct?

CHAIRMAN SCHMITZ: 1If it is just to express their
opinion ---

MR. BROWN: My point is we are talking about legis-
lative discretion.

SENATOR WEDWORTH: I think the question is well
known. The answer to the question can people come in and
abort one of these acts, they cannot. Their privilege ends
at the end of the hearing and that is it.

MR, BROWN: Unless they want to go to court.

SENATOR WEDWORTH: Sure. That Board of Supervisors
is not going to hang around very long. The answer to the
question is no.

CHAIRMAN SCHMITZ: The hearing is to get information
on which to base a decision whether they want to go to court.

MR, BROWN: The question in front of the council at
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the time of the hearing is do we have a district that is
sound? Do the property owners want the improvement? Does
the public interest and convenience require the improvement?
The property owners come in and express their opinions, yes
or not in favor at the first hearing. The law provides with
four-fifths vote the project can still proceed.

These questions are left to the legislative body
and it is within their discretion whether or not they feel the
project should proceed based on the evidence and testimony
presented at the hearing.

The question is, do we want to put a complete stop
gap in the code mainly because of the bid being in excess of
the estimate? You turn around the following week and revise
the estimate by 107 and start all over. To put a stop gap
there to stop everything completely is not going to solve the
problem. It is a discretionary matter,.

'SENATOR WEDWORTH: This is a very difficult question
this attorney is expressing. On this question there are many
built in factors before you get to the hearing. Who is going
to pay for that? There is much that must be done prior to the
hearing in setting this thing up which costs a lot of money.
This is a serious question. I think we are getting back into
the mechanics of this thing. |

MR, BROWN: What I try to do is call for bids prior
to the first hearing.
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SENATOR WEDWORTH: It costs a lot of money.

MR. BROWN: No. We feel it saves time and money
1f the proceedings are necessary. We have bids in front of
us at the hearing so we won't close the hearing, call for
bids and the property owner will say I don't know whether
to vote or not because I don't know what it is going to cost.

I say we have the bids and they are as follows and
then the council can make a decision at that time to proceed
with the proceedings or abort the contract as bids are re-
ceived. But the Act is set forth to be a legislative dis-
cretionery act, leaving certain acts to the council and they
have to make the decision whether or not they want the im-
pProvements, the assessments have been spread according to
benefits, the property within the district is benefitted and
whether or not the contract received is the best.

SENATOR WEDWORTH: It is a legislative matter.

CHAIRMAN SCHMITZ: If there are no further witnesses,
I would like to thank all of those who have appeared. And I
personally feel I have never been to a hearing where there
has been as little overlapping testimony and redundancy as in
this hearing today.

I think we have gleaned the information in this field,
as it were, and we thank the witnesses for not duplicating the
testimony. I think we have accomplished a lot.

If I might speak for the committee, we don't have
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the answer but we do have a heck of a lot more information
on which to base a decision in the future on the 1911 Act.
If there are no further comments, the committee

meeting will be adjournmed.

(Thereupon, the committee adjourned.)
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